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I. Summary of the main conclusions

Considering that the White Paper cannot give any quantifiable and statistical evidence of:

· Serious competition problems inside the European Union because of different national environmental liability systems;

· The real level of competitiveness reduction that European businesses will be likely to face on international markets, because of the adoption of an EU environmental liability regime, with the features proposed by the European Commission;

· The real impact of this environmental liability regime on European SMEs;

and on the basis of the current absence of widespread financial security mechanisms available for businesses on the market,

UEAPME does not support the adoption of an EU framework directive on environmental liability.

UEAPME does not prefer any of the alternatives given in the White Paper, believing that reliable information on the previous points should be available before the European Commission carries out any further step in this area.

II. 
Comments on specific parts of the White Paper

Part 3. The case for an EC environmental liability regime and its expected effects

3.1. Implementing the key environmental principles of the European Union Treaty

UEAPME is in favour of the “polluter pays” principle. However, this principle should be applied in a “fair” way, without being automatically linked to other legal principles, such as a strict liability regime and the reversal of the burden of proof. The combination of these elements is lethal for SMEs, and, particularly for micro-and small businesses, which are exposed to a liability regime encouraging plaintiffs to sue. 

This situation requires businesses to invest excessive time, money and energy for legal causes which might not be justified at all, and, consequently, is a threat to SMEs’ competitiveness.

3.2. Ensuring decontamination and restoration of the environment

UEAPME supports the European Commission’s view that the compensation paid by the polluter will be used for the decontamination and restoration of the environment.

3.5. Improving the functioning of the Internal Market

The White Paper suggests that the adoption of an EU environmental liability regime could ensure the setting up of a level playing field for businesses in the European Union, by preventing distortion of competition coming from the different national environmental liability regimes. However, in the same chapter, the White Paper admits that, “Currently, the existence of any problem of competition in the internal market caused by differences in Member States’ environmental liability approaches is still unclear”. Without certain and reliable statistics on the impact of the current national environmental liability regimes inside the EU on the competitiveness of businesses, UEAPME does not share the urge of the European Commission to adopt a framework directive in this field. Binding legislation should be based on certainty and not on hypothesis. Furthermore, this uncertainty is not in accord with the subsidiarity principle, since it is not proven that Community intervention is really needed in place of Member States’ own action.

The same applies to the principle of paramount importance to minimise impacts of an EU environmental liability regime on the EU industry’s external competitiveness. Considering the current globalisation era, reduction of competitiveness due to an EU environmental liability regime should be monitored as precisely as possible. Stating “uncertainty” is not a proper basis for action at Community level.

Part 4. Possible features of an EC Environmental Liability Regime

4.1. No retroactivity

UEAPME very much supports the fact that if a regime was introduced, it would not be retroactive. Furthermore, UEAPME shares the European Commission’s view that a common definition of “past pollution” is necessary, in order to avoid distortion of competition inside the internal market due to different national interpretations.

4.2. The scope of the regime

4.2.1.a) Damage to biodiversity

As far as the Natura 2000 Network is concerned, it must be taken into consideration that some Member States have notified their national areas in a very “generous” way (for instance, in Austria, it was notified around 30% of the surface of the Federal State “Niederösterreich”!). The inclusion of parts of their territory in the Natura 2000 Network has been made by the Member States without having in mind a possible European environmental liability regime. 

This means, therefore, that this is not the right criterion on which  to base an environmental liability regime for damage to biodiversity. Alternatively, Member States should proceed to a new evaluation of the areas of their territory to be inserted in the Natura 2000 network with a view to this kind of regime.

4.3. The type of liability, the defences to be allowed and the burden of proof

· Strict liability

UEAPME does not support the principle of strict liability. This is simply too burdensome for SMEs and, particularly for micro-and small firms. This principle does not reward businesses, which comply with environmental legislation or go beyond legal compliance. On the contrary, it prevents them from taking any further initiative in the field of environmental protection. 

On the contrary, UEAPME support’s the European Commission’s suggestion to apply a fault-based liability to damage to biodiversity caused by a non-dangerous activity.

· Burden of proof 

UEAPME is also against the reversal of the burden of proof, since this principle encourages plaintiffs to sue, giving rise to numerous, but unjustified, legal actions.

As already stated, the combination of strict liability and the reversal of the burden of proof threatens the existence of small businesses, which might be forced to invest disproportionate amounts of time and money in defending themselves from often unjustified legal actions. This situation is worsened when only traditional defences are allowed. 

It should be considered that sustainable development implies the achievement of a very difficult balance between the fundamental need to protect natural resources and a sound economic growth. According to UEAPME, the combination of strict liability, reversal of the burden of proof and use of traditional defences upsets this balance, by creating a situation where businesses, and particularly SMEs, are discriminated against in favour of environmental protection.

· Defences

According to UEAPME, a possible EU environmental liability regime should always be based on fault. In any case, defence for damage caused by releases from businesses with legal permits and/or showing legal compliance, as well as for state of the art and/or for development risk should be allowed. In this framework, adequate consideration should be given to EMAS registered sites, since EMAS gives evidence of legal compliance and focuses on continuous environmental improvement.

· Application of equity

UEAPME is in favour of the application of equity suggested by the European Commission. 

However, as was already mentioned, UEAPME believes that permits issued by local authorities should always be considered as an allowed defence as far as damages caused by released emissions are concerned. 

Furthermore, the European Commission and the Member States should monitor that the obligation to pay a part of the compensation does not push permitting authorities to protect themselves by disproportionately increasing the requirements for companies to obtain permits. 

4.4. Who should be liable

UEAPME supports the idea that, whenever an activity is carried out by a company in the form of a legal person, liability will rest on this legal person and not on the managers or other employees who may have been involved in the activity.

4.5. Criteria for the different types of damage

4.5.1. Biodiversity damage

UEAPME supports the fact that only significant damage should be taken into consideration, as well as the adoption of cost-benefit or reasonableness tests to avoid disproportionate costs of restoration. UEAPME suggests that a common definition of significant damage should be developed, in order to prevent a different interpretation of the same issue at Member State level. 

UEAPME also considers the decision to choose the option of “bringing natural resources back to a comparable condition” as quite sensible and realistic. This may avoid the prohibitive costs associated with the replication of the same quality and quantity of natural resources, a process which, very often, is not feasible. 

4.5.2. Contaminated sites

In this case also, UEAPME supports the fact that the “regime would be triggered only if contamination is significant”, as well as the fact that only significant damage should be covered. Moreover, UEAPME is pleased with the fact that Best Available Techniques Under Economically and Technically Viable Conditions, rather than simply Best Available Techniques, are indicated as the tool to measure clean-up objectives. On the contrary, UEAPME is puzzled by the choice to consider the “plausible future use” of the land as a further criterion. The word “plausible” is too uncertain to be taken as a basis for decisions, since it might have very different interpretations.

4.7. Access to justice

4.7.3. Ensuring sufficient expertise and avoiding unnecessary costs

UEAPME does not support the idea of giving interest groups an enhanced access to justice, since they might abuse this right by acting against businesses instrumentally, namely to achieve aims which are not really linked to environmental protection. 

This situation could be facilitated if the reversal of the burden of proof were introduced in the possible environmental liability system. 

On the contrary, UEAPME shares the European Commission’s view that cost-effectiveness should always be the basis on which to carry out restoration activities. 

The suggestion to explore out-of-court solutions, particularly mediation, is very much supported, since this could avoid the excessive red tape and the lengthiness typical of some Member States’ legal systems, apart from reducing legal expenses.

4.9. Financial security

Financial security is one of the core elements of an environmental liability system. The White Paper makes two fundamental statements:

· “As long as there are not more widely accepted measurement techniques to quantify environmental damage, the amount of the liability will be difficult to predict” (page 24);

· “When looking at insurance markets….it appears that coverage of environmental damage risks is still relatively underdeveloped” (page 24).

UEAPME believes that no EU environmental liability regime should be approved without ensuring SMEs the possibility to cover themselves from the financial consequences of possible environmental damage. The current lack of insurance schemes as well as of bank guarantees for environmental liability, added to strict liability, reversal of the burden of proof and traditional defences, will result in the bankruptcy of thousands of SMEs. This will immediately affect the EU’s competitiveness and employment level, since 99,7% of European business are SMEs, which are the main job creators.

Before adopting any form of environmental liability regime, the European Union should:

· Contribute to the setting up of a reasonable, effective and generally accepted method to quantify environmental damage;

· Make sure that banks and insurances develop instruments to cover environmental liability, which are suitable to SMEs’ structures and needs, particularly as far as the financial aspect is concerned. In this framework, UEAPME makes the following suggestions: 

1. In order to improve SMEs’ image for the insurance sector and obtain lower insurance premiums, SMEs should be informed and trained on aspects related to their environmental impact as well as environmental liability. This activity, which should be carried out by specialised SME environmental advisors, could also result in some important prevention measures. Consequently, UEAPME urges the European Commission as well as the Member States to co-operate with national SME organisations to set up courses to acquire these specific skills.

2. The European Commission should persuade insurances to set up insurance pools. These pools reduce the risk, by sharing it between all participants. This should diminish the insurance sector’s resistance against covering environmental damage. Furthermore, it could prevent insurances from limiting the amount of cover.

Part 7. The overall economic impact of environmental liability at EC level

The White Paper states that SMEs “might experience a more substantial impact”. The EU Commission should, by now, be aware that SMEs are the key to Europe’s competitiveness. Efforts should be increased at European, as well as at Member State level, to encourage the start-up of SMEs, and their growth. The word “might” in this particular field does not give any quantifiable data. Before proposing binding legislation, such as a directive, the European Commission should dispose of reliable, statistical data about the real impact of this binding legislation on SMEs. Simple estimates and suppositions are not useful in this field. UEAPME urges, therefore, the European Commission to carry out an in-depth SME impact assessment before taking any binding initiatives. 
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